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byFranlqtin R. Sarfietd

PreACTfiTffi
To proteet agninst rnalpraet$ae elaims"
attcnneys shs$td add seperate adrnonitiotts
and aelqn*w[edgements tc he sEgned atong
with the pnenuptia[ agreenrent

ATTORNEYS WHO PARTICIPAIE in the

negotiation and preparation of prenuptial

agreements must think ahead to the time

when the maruiage ends. One party or the

other may be dissatisfied with the agreement,

and it may be challenged. Attorneys face two

dangers: First,  they wil l  be sued for mal-

practice. Second, they will be dragged into lit-

igat ion by the part ies as a percipient wi t -

ness. Attorneys can protect themselves from

both dangers if, from the outset of their rep-

resentation, they guard against the claims

that clients are likely to make.

The attorney did not negotiate the agree'

ment on the client's behalf. This claim is

likely to be made by a party who was pre-

sented with an agreement on a take-it-or-

leave-it  basis. l  I t  may also be made by a

party who had actually instructed his or her

attorney not to negotiate the agreement.

ln the latter case, the attorney should ensure

that correspondence with the client confirms

that the attorney was not only unauthorized

to negotiate the agreement but was specifi-

cally instructed not to do so. In the former sit-

uation, no negotiation is possible. The attor-

ney should nonetheless attempt to negotiate the

agreement and create a record that negotiation

was artempted. The anempt to negot iate may

have no realistic chance of succeeding. But

without a record rhat negot iar ion was

attempted, the client is likely to claim that

the lawyer was derelict in discharging the

lawyer's professional r esponsibilities.

For attorneys representing a client but

not negotiating for the client, specific forms

of documentation are necessary. The attorney

should present admonitions to the client, in

writing, at least twice: first, in a letter explain-

ing the meaning and legal effect of the agree-

ment, and then in a document entitled "Ack-

Franktin R. Garfield is a family law attorney and
mediator in Los Angetes.
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nowledgements and Understandings" that

the client will be required to sigr-r in excl-range

for rhe artot 'ney )  t ignature on the agree-

ment.2 (See a sample document on page 27 .)

If an attorney is uncomfortable with the

not ion that he or she is not being hir :ed to

negotiate the agreement on the client's behalf,

thar arrorney .hould decl ine ro accept t l re

case. The same is true for an aftorney who will

unl l  : ign of f  on an agreement he or the con-

' iders 
fa i r .  Fairnerr  is  a rubject ive concepr.  An

aftorney 15 n61 ls.ponr ib le for  ihe fa i rne" oi

a prenuptial agreement.3

An at torney who accepts a retalner '

at tempts to negot iate the agreement,  and

then refuses to sign off if the agreement fails

to sat is{y his or her not ions of  fa i rness is

doing a disservice to the client. It may even

be a violation of the Rules of Professional

Conduct.

Afrer al i ,  the at torney knows from t l rc

outset of the representation that he or she is

being hired to sign a certification that the

meaning ar-rd legal effect of the agreement

have been explained to the client' If there are

limitations on the attorney's ability to do that,

those l imi tat ions should be disclosed'  For

obvious reasons, few attorneys are willing to

state in the retainer agreement that "unless the

other party negotiates in good faith, I ivill

keep your monel' and refuse to sigr-r off" or "if

I do not think your agreement is fair, I will

keep your money and refuse to sign off."

The attorney's rePresentation was com-
promised by a relationship with the other
party or the other party's attorney. If an

attorney has a persor-ral or professional rela-

tionship with the other party or the other

party's attorney, it should be disclosed, along

with any resultir-rg limitations on the attorney's

abi l i ry to represent the c l ient .  In most i r t -

stances, prior disclosures would undernine

r he credibi l i ty  of  subtequent recr iminar ion: ' '

The attorney did not exptain the agree'

ment to the c l ient .  A corr tc ient iou5 at torney

usually has two compatible goals regarding

representation of a client who is party to a

prenuptial agfeement: Explain the meaning

and legal effect of the agreement, and guard

against the accusation that he or she failed to

do so. To accorrplish tl'rese goals, an attorney

,hould rneer ni th the c l ienr to review the

agreement in person and follow up that meet-

ing with two written communications. The

f i r . t  i ,  a one-sentel lce sut)) lnary of  each para-

graph of  the agreement.  The second is a

detailed explanation of each material provi-

sion of the agreement. A face-to-face meeting,

in conjunction with those two documents'

should ensure that the client is fully informed

and protect the lawyer from the claim that the

clier-rt did not understand the agreement'

The attorney totd the client that the

agreement would exPire. There are many

24 los Angetes Lawyer November zorr

variations on this claim. For example, "My

attorney told me that the agreement was

inval id or unenforceable,"  or  "My at torney

told me that the agreement would be set

aside if a judge considered it unfair," or "My

attorney told me that I could renegotiate the

agreement after the marriage." Wherr a party

is trying to get out of an agreement, he or she

wi l l  say just  about anything. No at torney

may count on a client's loyalty, honestn or

memory. If a party discerns that what it takes

to dodge the agreement is adopting a verslon

of real i ty that  bears no relat ionship to what

actually transpired-and blaming the attor-

ney in the process-that is what the party $/ill

do.  I t  thus becomes important to create a

record of wl-rat the attorney did and did not

say. A separate set of acknowledgements and

understandings that is prepared by the attor-

ney and signed by the client will enable the

attorney to rebut inconsistent c la ims that

rray be made by the client many years later.

The acknowledgments have nothing to

do witl-r the other party or the other party's

attorney. They are a matter that is betlveen the

aftorney and the party he or she represents.

The content of those acknowledgments-or

even their existence-is no one else's business'

They will cotne in l.randy if and when a party

ever tries to claim that the agreement was

srgned on tl-re basis of purported representa-

tions by the attorney that were never made.

This is not a hypothetical concern. Some

clients will do just about anything to get theil

at torneys to te l l  them that "you are pro-

tected" or "the agreement is okay" or even

that "the agreement is invalid and rvill not be

enforced." It is not unheard of fol a client to

claim that he ol she only signed the agreement

based or-r such assurances. \(/henever a party

asserts a c la im based on the lack of  inde-

pendent or: effective legal representation, the

attorney-cl ient  pr iv i lege wi l l  be deemed

rvaived as a condition of pursuing the claim'

This is because the privilege is not absolute:

\7hen a party asserting a claim invokes

privilege to withhold crucial evidence,

the policy favoring full disclosure of

relevant evidence conf l ic ts wi th the

policy underlying the privilege. Courts

have resolved this conflict by holding

that the proponent of the claim must

give up the privilege in order to pursue

the claim. tX/here privileged informa-

t ion goes to the heart  of  the c la im,

furidamental fairness requires that it be

disclosed for the litigation to proceed.5

In short, if a parry asserts the privilege, that

party forfeits the right to proceed with the

claim.6

A party is not estoPPed from making

claims along these lines under any circum-

stances. To the contrary, if a party thinks the

claims wi l l  help,  the party wi l l  make the

claims. However, those claims will be signif-

icantly undermined by a set of contradictory

acknowledgments.

The mandatory waiver of the attorney-

client privilege with respect to claims that

implicate the attorney's representation has

several salutary implications. If the attorney

is accused of malpractice, a contemporaneous

written record will be difficult to contradict'

A party can hardly deny the receipt  of  doc-

uments-such as a retainer agreement l

explanatory letter, and acknowledgments-

that he or she countersigned. A client's asser-

tron that he or she did not read or understand

the documents is unlikely to be accepted'

The er istence of  these documents also

will be a n'rajor factor in dissuading a former

client from making claims that n''il l be fatally

undermined by the attorney's file' The cli-

ent's former attorney is likeiy to become the

star u,itness for the other party-an uncom-

fortable situation not only for the attorney but

also for the former client. This alone should

deter tl-re client, but if it does not' the attor-

ney can be consoled by the fact that the dis-

comfort  resul ts ent i re ly f rorn the c l ient 's

act ions.

The consideration was inadequate. Some

clients may claim tl'rat they did not receive

enough in exchange for what they gave up'

However, the validity of a prenuptial agree-

ment does not depend on whether there is

adequate considerat ion'  To the contrary,

Family Code Sect ion 1611 provides that " [a]

premarital agreement...is enforceable without

considerat ion."  There is always a danger;

however; that patently inadequate consider-

at ion could af fect  a iudge's evaluat ion'

According to the court in Estate of Nelson,

"Where r l re considerar ion to one pat ty i t  ro

small as to shock the conscience of the court,

the fact of inadequacy lnay be considered as

a circllmstance tending to support the clain-r

of  f raud."7 Nelson is not a recent case, but

pract i t ioners should remember that  some

judges are more easi ly shocked than others.

The agreement was signed the day before

the wedding. Ideally, the agreement should be

signed before wedding invitatrons are sent

out. But this is the exceptiorl rather than the

rule. For that reason, this claim is common-

place. Nevertheiess, practitioners have several

safeguards in this circumstance.

First, the Uniform Premarital Agreement

Act does not address th is issue. The act

requires only that  the agreement must be

signed no fewer than seven days "berween the

time that [the party against whom enforce-

ment is sought] rvas first presented rvith the

agreement and advised to seek independent

legal counsel and the time the agreement was

signed."s In Marriage of Cadwell-Faso attd

Faso, the coufi of appeal ruied that the statu-

tory requirement did not apply wl-ren both



parties had been represented in connection

with the preparation of the agreemenr flom

the outset:

[\(z]hen a party is already represented

by counsel in the tr:ansacticn, obtain-

ing the requisite advice can occur very

quickly and no purpose is served by im-
posing a s la lutory wai t ing per iod. . . .

Further, . . . the legis lat ive history re,
ve: ls rhar rhe Iepis larure wa5 con-

cerned with protecting unrepresented

part ies.  The seven-day rule al lows

r i rne for the unrepresented parr l  ro

locate and consul t  wi th independent

counsel, or time to consider the agree-

-^, . , , r . - .  - -^- ; . . ; - -  ; t .o

Does the seven-day requirement apply to

the 6rst draft or the final version of the agree-

ment? This issue has been debated since the

act 's pa\sage. In i t \  fecent decis ion.  rhe

Cadwell-Faso court has now compounded

the uncertainty. Given a conflict between the

ambiguous language of the statute and the

debatable interpretation of that language by

an intermediate appellate court, careful prac-

titioners should insist on asserting that the

seven-day waiting period commences after the

agreement is in 6nal form under all circurn-

stances.

Pract i t ioners should also note that  the

California Supreme Court appears to be rel-

atively unconcerned witl-r this issue. An agree-

rnent signed the day before the wedding was

upheld by the supreme court in Marriage of

Bonds.to However, the court stated that " [t]he
wedding was a small impromptu affair.. .with

no invitations or caterer, and only Barry's

parents and a couple of friends, including

Barry's godfather, lil i l l ie Mays, were invited

to attend. No marriage license or venue had

been arranged in advance of their alrival in

Las Vegas." l t  A court  may not be as dismis-

sive if the wedding was a formal affair with

250 invited guests. Practitioners should assess

whether the prospect of humiliation or even

social embarrassment constitutes a form o{

coercion or duress.

Another recent court of appeal decision

contributed to the debate but did not defin-

i t ively resolve the issue. In Marr iage of

Hotuell,l2 the trial court found that "a sig-

nificant amount of preparation" had been

undertaken and that financial consequences

would ensue i f  the May 1999 wedding had

been canceled when the prenupt ia l  agree-

ment was signed in Janu ary 1999 . However,

the court also found that, at a minimum, the

prenuptial agreement was provided to the

wife more than four months before the wed-

ding date. This allowed the tlial judge to

conclude that " [t]he amount of time between

the presentation of the premarital agreement

and the wedding diminished the coercive

force of the normal desire to avoid social

embarrassment or humi l iat ion.  "

No reported California case has set aside

a prenuptial agreement because it was signed

too close to the wedding date. The question

remains whether a future court will find that

a prenuptial agreement signed after wedding

invi tat ions have been sent out should be

invalidated because the fear of prospective

financial loss, social embar.rassment, or per-

sonal  humi l iat ion may const i tute duress.13

In the meantime, an attorney may have an

affirmative duty to advise the client of this

-^- . . r  : - .^-^^: . .  - r ,a l I  coi lsr i ture

groundr ior  set t ing aside any oi  rhe

provis ion.  of  th i :  Agreemenr.  The par-

t ie '  waive and rel inqui : l r  arry r ighr:
. ;*L^. .  ̂ r  .L . -  , -^.  L1\  e to make aLrrrr l r  r l rd)  r , .

motion lo \er  a5ide t l r is  Agreernerr  on

rhe grourrdi  of  menral  or  physical  inca-

pacrty.

I f  e i rher parry to the agreernent rs pregnant

or sick or on medication, a specific reference

to that circumstance should be placed irr the

agreement. In addition, the agreement should

possibility. While no statistics are available,

anecdotal  evidence suggests that  the vast

majority of prenuptial agreemenfs are not

negotiated and signed before a wedding date

is set or even before invitations are in the

mai l .1a

The agreement should address this issue

specifically. For example:

As o{ rhe date th is Agreemenr is : igned,

both parties have a meaningful choice.

The parr ies acknowledge and agree

that the proximity of the date tl-ris

Agreement is signed to the date of the

parties' contemplated marriage shall

not be deemed to affect the validity or

eniorceabi l i ry of  th i i  Agreemenl in

any way.

The client was incapacitated when he or

she signed the agreement. This clairn car"r

take many forms. A party may assert that ar

the time the agreement was signed, he or she

was sick,  or  pregnant,  or  medicated, or

depressed, or abusing alcohol  or  nonpre-

scription drugs.

Practitioners can address this claim with

a recitation in the agreement:

The parr ies acknowledge t l rat  they are

competent to enter into this Agree-

rnenr.  Each parry speci f ical ly reple-

sents and warrants to the other that he

or she is not mentally or physically

incapaci tated as a resul t  of  d isease,

physical  in jur ies,  mental  i l lness or

mood disorder, prescription medica-

t ions,  drugs, alcohoi ,  or  any other

cause, and no such alleged physical or

contain a recital that the enumerated condi-

tions have not affected either party's physical

or mental capacity to enter in the agreement,

and the affected party is relinquishing the

right to claim otherwise at any time for any

reason.15

The other party's financial disclosures

were inadequate. Full, fair, and reasonable

disclosure of the parties' financial circum-

\ tances ha5 long been con: idered an es5enl ia l

part of any prenuptial agreenent. Although

Family Code Sect ion 1615(a)(2)(B) permits

the parties to waive any disclosure beyond the

information they provide, cornprehensive dis-

closure strengthens the agreement. There is

rarely a legitimate reason to withhold or hmit

disclosure of  a party 's assets,  debts,  and,

where appropr iate,  income.

Pr ivacy concerns may be addressed by

withholding detai ls.  "L iquid assets wi th a

total value of $X" or "real property located

in Anywhere, CA with a value of $X" is suf-

f ic ient .  I t  is  not  necessary to provide the

narnes of financial institutions, account num-

bers, or street addlesses. If a party is attach-

ing a financial statement that has previously

been prepared, sensitive information may be

redacted. The parties also may aglee to delete

the exhibits if the agreement is recorded.

Practitioners can add an extra layer of

protection by ensuring that the agreement

provides for written acknowledgment that:

1) The other party has made a fu11, fair, and

reasonable disclosure.

2) Both palr ies had an opportuni ty to requesr

additional information.

LosAngeles Lawyer November zorr z5



3) Both parties are satisfied with the disclo-

sures that have been made and waive any

further disclosure.

4) No fai lure to disclose wi l l  const i tute

grounds for setting aside the agreement.

A party may hesitate to make a claim that

the other party's disclosure was inadequate

when the party previously acknowledged, in

writing, the adequacy of the disclosure in the

agreement or waived any further disclosure.

The agreement is unfair. In evaluating a

claim of unfairness, the issue is not whether

the agreement is objectively fair' After all,

fairness is a subjective concept. Rather, the

question is whether the client was willing to

enter into the agreement voluntarily. More

often than not,  one party to a prenupt ia l

agreement cont ider '  i t  unfair  in r  ar tous par-

t iculars.

Apart  f rom the part ies '  emot ional  per-

spectives, many prenuptial agreements may

seem unfair to a third party, especially in ret-

rospect. Some judges believe that they are

entitled to inquire into the substantive fairness

of an agreement or even the procedural

aspects of its preparation. Was it negotiated?

Were concessions made? How many drafts

were prepared? This approach undermines the

purpose of a contract, which is to prevent one

party from accepting its benefits (even if the

only benefit is a marriage) and then attempt-

ing to avoid its burdens. The law does not

authorize a judge to set aside an otherwise

valid prenuptial agreement on the grounds

that it is unfairl6 or that it does not reflect

negotiated comPromises.

An atrorne; ' l tas no incenr ive ro opine

that an agreement is fair. -i7hen representing

the weaker economic party (usually the party

that does not want the agreement), the attor-

ney should consider giving the client the fol-

lowing admonit ion:  " In my opinion, the

agreement is unfair to you. What you are

getting in exchange for what you are giving

up is insufficient. Based on that consideration

alone, I  advise you not to s ign i t . "  Most

likely the client will sign the agreement any-

way, and a subsequent claim that he or she

was relying on the advice of counsel is unlikely

to be accepted.

The attorney shoutd have "red'flagged"

certain provis ions of  the agreement.

Consider the scenar io of  a recent unpub-

lished arbitration award, in which a prenup-

tial agreement provided that each party would

have a half-interest in any property acquired

in the names of both parties. The agreement

further stated that neither party would have

the right to reimbursement of any separate

funds contributed to the acquisition of the

property unless the right to reimbursernent

was set for th on the deed. The husband's

attorney explained the agreement to him,

and the husband acknowledged his under-

26 Los Angeles Lawyer November uon

standing of the agreement.

Several  years later,  the husband used

$500,000 in separate funds to purchase real

property in the names of both parties. The

deed did not mention the husband's right to

reimbursement for his separate property con-

tribution. At the time of the fransaction, the

husband did not consul t  counsel  or  even

review the prenuptial agreement.

Subsequently, tl-re parties divorced, and

the prenupt ia l  agreement was enforced.

Pursuant to the prenuptial agreement, the

reimbursement to which the husband would

have been entitled under Family Code Section

2640 was disal lowed.

The husband brought a malpractice action

against the attorney who represented him

in connection with the preparation of the

prenuptial agreement. The claim was sub-

mitted to binding arbitration. The arbitrator

ruled that the husband's afforney should have

"red-f lagged" th is provis ion of  the agree-

ment in writing and awarded damages to the

husband.

\7hile an unpublished arbitration award

does not have the same weight as a reported

appellate opinion, it is nonetheless instructive.

Based on this award, attorneys must con-

sider the possibility that a judge or jury may

someday conclude that merely explaining the

material provisions of the agreen'rent is insuf-

ficient, and that certain provisions should be

red-flagged both orally and in rvriting. O{

course, the at torney must do this based

entirely on speculation about future conduct

of tl-re parties-over which the attorney has

no control-and the possibility that a judge

may conclude that the attorney is responsible

if the client simply ignores a provision of the

agreement that the client claims should have

been highlighted.

Clients have a tendency to assume that,

once signed, the agreement will protect them;

that they can put it arvay and forget about it

for all practical purposes. For this reason' an

attorney should explain that the failure to fol-

low the agreement could deprive tl-re client of

its protections and even undermine its valid-

ity. Although there is extensive authority for

the proposition that failure to follow the pro-

vis ions of  an agreement ma1 con:t i rute er i -

dence of revocation or modification,lT Family

Code Sect ion 1614 requires a revocat lon or

modification of a prenuptial agreement to

be in writing. This requirement undermines

claims that the agreement was modified or

revoked by conduct.

Certain i tems in the agreement maY

require further action after the agreement is

signed and the marr iage takes place'  For

example, upon marriage, each spouse auto-

matically acquires certain rights with respect

to the other parw's retirement benefits.1s If the

parties agree that their retirement benefits

will be separate property, or even that each

party may designate his or her beneficiaries

without the other's consent, the parties must

waive their  r ights on forms that n-ray be

obtained from the plan adrninistrators and

that cannot be signed until the parties are mar-

ried. An agreement to waive these rights in the

prenuptial agreement is insufficient. For this

reason) a lawyer should alert the client to

the importance of obtaining the appropriate

for:ms from the plan administrator and nlak-

ir"rg sure they are signed by the other party

after the marriage occurs.

Similarly, some estate planning vehicles

change the character of assets from separate

to community for the purpose of reducing

estate taxes upon the death of either party' A

client may erroneously believe that the char-

acter of property may be changed from sep-

arate to community for one purpose! such as

estate planning, but preserved for other pur-

pose:.  :uch a.  the dissolut ion ol  marr iage. lo

An attorney should alert the client to the

danger inherent in changing the characteri-

zation of property from separate to commu-

nity for any purpose.

It is not possible to red-flag every provi-

sion of an agreement-even the material pro-

visions. However, practitioners may empha-

size,  both oral ly and in wr i t ing,  that  i t  is

essential for the client to ensure that all future

transactions conform to the provisions of

the prenuptial agreement by consulting coun-

sel regarding any significant transaction.

Practitioners should anticipate some claims

u'ith the additton of provisions that fall into

the category of boilerplate. For example, a

party may claim that his or her spouse made

oral  representat ions,  commitments,  and

promises-either before the agreement was

signed or during the marriage-that should

be enforced. The agreernent can guard against

this type of claim with catch-all language:

This Agreement supersedes and

replaces a1l prior written or oral agree-

ments.  Nei ther party has anY legal

rights or duties except as set forth in

this Agreement.  Nei ther party has

made any representations or promises

to induce the party to enter into the

Agreement.  No fai lure to fo l low rhe

Agreement shall be deemed to cot'tsti-

tute a modification of its provisions.

The Agreement may only be modified

or revoked in a writing signed by both

parties.

Some claims border on the frivolous. A

party may state that if he or she had not

signed the agreement, the party would not

have been able to get married. While this

type of claim may seem persuaslve to a party

desperate to get out of the agreement' the vast

majority of lawyers would consider such a

claim untenable. That reality underlies vir-



tually every prenuptial agreement.

Careful practitioners have devised a host

of strategies to further minimize the possibiliry

of challenges to the agreement. One involves

offer ing addir  ional  considerat ion-somerime

after the marriage takes place-to the party

who did not want the agreement. That con-

sideration is conveyed pursuant to a post-

nuptial agreement that reaffirms a1l provisions

of the prenuptial agreement. At the very least,

it would be awkward for a party to make the
same claims with respect to a prenuptial
agreement and a postnuptial agreement that
were signed years apart.2o

As long as there are prenuptial agree-
ments, they will be challenged if and when the
marriage ends in divorce. \7hen memories
have faded and present recol lect ions are
tainted by self-interest, the success or failure
of the challenge will often be determined by

the written record. In drafting prenuptial

agreements, aftorneys are uniquely positioned

to create a written record that will someday

protecf them and their clients. '#i:

I Given the interest expressed by some ludicial officers
in reviewing the history of the negotiations and com
paring successive drafts of the agreement, evidence

that negotiations took place and resulted in material
changes from the first draft to the final version of the
agreement wiJl promote a finding that the agreement

Sample Acknowledgements and Understandings
Attorneys who represent clients in the preparation of prenuptia[ agreements should reguire them to acknowledge their understanding,
in writ ing, of a comprehensive set of admonit ions.

ACKNOWLEDGMENTS AND UNDERSTANDINGS
The fol lowing statements appty to that  certain Prenupt iaI

Agreement between and _ dated on
or about _.
1. |Wasrepre5entedby- inconnect ionwiththeprepa.
rat ion of the PrenuptialAgreement. ldid not hire myattorneyto nego-
t iate the terms of  the Prenupt ia lAgreement.  My f ianc6 and I  nego-
t iated those terms. My attorney rendered the assistance I requested.
I  decided when to end the negot iat ions.
z. I  understand that any agreement could theoreticalty be improved
upon. I  atso understand that attempting to improve upon an agree-
ment in practice involves addit ionatt ime, money, and emotionalwear
and tear with no guarantee of success. I  have tal<en these factors into
account in deciding to s ign the Prenupt iatAgreement in i ts current
form.

3, I  understand that I  have a choice:  l f the Prenupt ia lAgreement is
not acceptable to me, I  am under no obl igat ion to get marr ied.

4.  I  have considered whether my wiI t ingness to enter into the
Pren uptialAgreement is affected by the proximity of the wedding date,
and I am witt ing to enter into the Agreement regardless of the prox-
imity of that date. I  am giving up the r ight to contend that I  signed
the Prenupt ia lAgreement to avoid the f inancial  loss,  sociat  embar-
rassment, or personal humil iat ion that might have occurred from can-
cel lat ion or postponement of  the wedding.

5. I  understand that recitals of fact in a writ ten agreement are con-
clusively presumed to be true as between the part ies to that agree-
ment, and that I  wi l t  not be able to dispute those facts at some later
date.
6. I  understand the material provisions of the PrenuptiatAgreement.
I  have asl<ed such questions of my attorney as I deemed appropri-
ate, and I have received satisfactory answers to those questions from
my attorney.

7.  I  understand thatvar ious provis ions of the Prenupt iatAgreement
are commonly referred to as "boi lerplate." My attorney has explained
the meaning and legal effect of each and every one of those provi-
s ions to me, and I  have had the opportuni ty to asl(  quest ions.  I  am
aware that at l  such provisions are negotiabte.
8. I  am satisf ied with my f ianc6's f inanciaI disclosures and acl<now[-
edge that I  have had the opportunity to asl( questions and to request
copies of  support ing documents.  I  have waived any further disclo-
sures of my f ianc6's f inancial circumstances.

9. I  understand that the PrenuptiaI Agreement is intended to govern
the part ies' legal r lghts and duties during the marriage, as wet[ as
upon termination of the marriage by death or divorce, untess and unti l
i t  has been modif ied or revol<ed by a further writ ten agreement.
ro. I  have not been told that the PrenuptiaI Agreement expires at any
t ime in the future.

rr.  I  have not been totd that the Prenuptial Agreement is definitety
val id and enforceable. To the contrary, I  have been informed that the
Agreement could be upheld or set  aside i f  i t  is  chal lenged by ei ther
party. There are no guarantees one way or the other. However, my
attorney has informed me that the Agreement is t i l<ely to be uphetd
i f  the part ies have compl ied wi th the provis ions of  the Cat i fornia
Uniform PremaritalAgreement Act. I  acl<nowledge that I  have read
and understood those provis ions.
12, My at torney has informed me that the part ies may someday
disagree about the interpretat ion of one or more provisions of the
Prenuptial Agreement. There is no way to l<now how any such dis-
agreements might be resolved, either as a result of negotiat ions
between the part ies (directty or through counse[) or by a third-party
decision-ma l<er.
13. I  acl<nowledge that whether the Prenuptial Agreement is fair
and reasonable is a matter of  opinion. My at torney has not to ld me
that the Prenupt ia lAgreement is fa i r  and reasonable in [h is or her]
opin ion.
14. My at torney has not approved the Prenupt ia l  Agreement or
advised me to sign it. My attorney has explained its meaning and legat
effect to me, and I have decided to sign i t .  I  acl<nowtedge receipt of
a let ter  f rom my at torney dated __ explaining the
Agreement.
15. I  have been informed that i t  is essential to consult counsel prior
to engaging in any signif icant transaction to ensure that the trans-
act ion conforms to the pert inent provis ions of  the Prenupt iat
Agreement.  I  understand that nonconforming transact ions wi l l  not
be covered by the Agreement and may undermine i ts vatidity.
16. I  am satisf ied with the analysis, assistance, and advice I have
received from my attorney.
r7. I am signing the Prenuptiat Agreement freety and voluntarily. I have
had suff icient t ime to consider i t .  I  have not been subiected to any
coercion, duress,  or undue inf luence.
r8. I  am competent to enter into the Prenuptial Agreement and to sign
these Acl<nowledgments and Understandings. I  am not mentalty or
physicatty incapacitated or impaired as a result of prescript ion med-
icat ions,  nonprescr ipt ion drugs, alcohol ,  or  any other cause.
r9.  I  agree that at t  d isputes between my at torney and me, inctuding
claims of professionaI negl igence ("malpractice"), witt  be resolved
by submission to binding arbitrat ion pursuant to Sections 1280 et
seq. of the Cali fornia Code of Civi l  Procedure and not by a lawsuit.
The decision of the arbitrator wi l l  be f inat. Neither party wil t  have the
right to a tr ial  in any court.  Both of us are giving up our consti tut ional
r ights to have disputes resolved by a judge or. iury.
zo. I  have had a reasonable opportunity to consult with independent
counseI before signing these Acl<nowledgments and Understandings.
Dated:_ Cl ient :_ -F.R.G.

Los Angeles Lawyer November zon z7



is valid.
I The attorney also may include certain admonitions in

the init ial retainet agreenent. For example, in four

circumstances, the attotney nay cotlf irn that he or she

is not being hired to negotiate the agreement:

1) The agreement rs being ptesented on a take-it-or-

Ieave it basis.

2) The parties have agreed to the rnaterial provisions

of the agreement without the advice of the attorney'

3) The parties have negotiated their deal under the aus

pices of a mediator.

4) The client instructs the attorney not to negotrate'

l "\X/e have not been directed to relevant authority

establishing that the Legislature intended that pre-

marital agreenents should be examined for fairness or

enforceabil ity on the same basis as marital settlement

agreements....fT]he substantive fairness of a prenup-

tiai agr€ement is [generallvl not oPen to examlna-

t ion. . . . "  Marr iage of  Bonds, 24 CaI.4th 1,30 (2000) '

4 In subsequent l i t igation regarding the agreement in

which a party places the integrity or competence o{ prior

counsel into issue, a party must waive the attorney client

privilege. See Pacific Tel. & Tel. Co. v. Fink, 141 Cal.

App. 2d 332,335 (1956).
5 Steiny & Co., Inc. v. California Elec. Supply Co., 79

Ca1. App.4th 285 (2000).
6 See Chicago Title lns. Co. \ ' . Superior Court,174 CaL

App. 3d 1 142 (1 985). The court held that the attorney-

client privilege is impliedlv waived rvhen "the plaintiff

has placed in issue a coutnunication which goes to the

heart o{ the ciaim in controversy." Id. at 1 149. How

ever, the general rule is that the attornev-client privi

lege is sacrosanct and, because its basis is statutory,

.ourL.  do nor l rd\e the pouer to c-eatc e\(ePl ion\
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based on notions of poiicy or ad hoc justif ication.

Wells Fargo Bank v. Superior Court,22 Cal. 4th 201

(2000). \ i lhen one party to a lawsuit attemPts to elicit

information or advice transmitted benveen the othe;:

party and his or her attorneys, the California Supreme

Court has ruled that the attorney-ciient privilege should

be upheld-even i f  the resul t  is  the suppression of

potent ia l ly  re levant evidence. Mjtchel l  v.  Super ior

Court ,37 Cal.  3d 591 (1984).

7 Estate of Nelson ,222 Cal. App. 2d 1 3 8, 142 11964).
8 FA\4.  CoDE S1615(c)(2).
eMarr iage of  Cadu'ei l  Faso & Faso, 191 Cal.  App' l th

945 1201L).
10 Marr iage of  Bonds, 24 Cai.  4th 1 (2000).

11 ]d.  at  8,  1 1.
12Marr iage of  Howel l ,  195 Cal.  App 4th 1062 (2011) '

I i  Marr iage of  Dawley,  17 Cal.  3d 342 11976) lA

woman's unplanned pregnancy and resulting fear of lob

ioss did not constitute "undue influence" orr presum-

ably,  duress.)
1a Prudence dictates that at least two provisions shouid

be included in the agreement as a result of this cir-

cumstance. One should recite that neither partf is

s igning the agreement as a resul t  of  any coercion,

duress, or undue influence. Tlie other should state that

all factual recitals are conclusively presuned to be

true pursuant to Evidence Code $622 and that neither

party shall have the right to contend otherwise at any

time in the future.
15 Detailed specificity regarding a party's physical con-

dition may enhance the vaLditv of the agreement:

The parties acknorvledge and agree that -
is s i r  months Pregnant as of  the date th is

Agreement is signed, that her pregnancy has

been diff icult, and that - has required and

received extraordinary raedical care. These cir

cumstances have had no effect on -'s phys-

icai  or  mental  capaci ty to enter into th is

Agreement, the voluntariness of her decision

to do so, or her abil ity to understand its mean-

ing and legal effect. - has been specificallv

informed with respect to the meaning and legal

effect of Section 622 of the Caiifornia Evidence

Code, and understands that she will never be per-

mitted to contradict the foregoing recitals, which

shall be conclusively presumed to be true
16 Marriage of Bonds, 24 Cai. 4dr at 30. If a rvaiver or

l initation on the right to request spousal support ts

deemed "unconscionable" at the tine enforcement is

sought, a judge mav deciine to enforce tire waiver or

I in i tat ion.  FAM. CoDE S1612(c).
l7See, e.g., Dianond Woodworks' Inc. v. Argonaut Ins'

Co.,  109 Cal.  App.4th 1020, 1037 (2003).

1s ERISA aliows for a waiver of surviving spouse ben-

efits only with both spouses' written consent in the ben-

efits election period before the participant's retire-

ment.  29 U.S.C. S1055(c).  See also Carmma v.

Carmma,544 F. 3d 988, 1005-06 (9th Cir. 2008). This

type of waiver in a prenuptial agreement is ineffective.

I .R.C. SSa01(a)(11),  4170. See also Hagwood v

Newton,282 F. 3d 285,289'97 (4th Cir .  2002).
1e See Marr iage of  Hol temann, 156 Cal.  App. 4th

1166 (2008).
20 The postnuptial agreement must comply with the par

ties'6duciary obligations as spouses. Unlike prenup-

tial agreements, postnuptial agreements are subject to

scrutiny {or fairness. This may be accomplished by

ensuring that the naterial consideration flows only to

the party who is more i ikely to challenge the prenup-

tial agreement; the consideration to the other party

is the additionai assurance that the prenuptial agree-

ment wil l serve its intended purPose. The existence o{

a postnuptial agreenent affirming all provisions oi

the prenuptial agreement discourages potential claims

and nitigates the pressure to settle unmeritorious

clarms.


